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A.

IDENTITY OF PETITIONER

Your Petitioner for discretionary review is MICHAEL

ROBINSON, the Defendant and Appellant in this case.
COURT OF APPEALS DECISION

B.

The Petitioner seeks review of the unpublished opinion in

the Court of Appeals, Division II, cause number 36918-4-I, filed July 28,

2009. No Motion for Reconsideratioh has been filed in thé Court of

Appeals.

v

A copy of the unpubliéhed opinion is attached hereto in the

Appendix at Al through A25.

C.

ISSUES PRESENTED FOR REVIEW

01.

02.

Whether the warrantless search of the

vehicle incident to the driver’s arrest

for reckless driving, where both occupants
were previously removed from the vehicle
and there was no claim the vehicle contained
evidence of this offense, was unconstitutional?

Whether Robinson’s trial counsel was ineffective
in failing to argue that Robinson’s convictions
for theft of a firearm and theft in the first degree
encompassed the same criminal conduct for

~ purposes of calculating his offender score?

STATEMENT OF THE CASE

As alleged in Robinson’s Brief of Appellant and statement

of additional grounds (SAG), which set out facts and law relevant to this

petition and are hereby incorporated by reference, he was convicted of



residential burglary, theft of a ﬁrearm, first degree unlawful poésession of
a firearm, first degree theft and urﬂawﬁll possession of methamphetamine
while armed with a firearm. On éppeal, he argued? in part, that the trial
court had erred in not suppressing evidence .seized incident to a lawful
arrest énd by calculating his theft of a firearm and first degre¢ theft
convictions as separate offenses for purposes of calculating his -offe'nder
score. |

Division II, while reversing Robinson’s conviction for unlawful
| possessioh of methamphetamine while armed with a firearm, found the
search and seizure valid incident to arrest for"reckless driving [Slip Op. at
21] and, though acknowlgdging the possibility thaf Robinson’s two
offenses could have encompassed the same criminal conduct, claimed the
insufﬁciency of the existing trial recprd in déclim'ng to address the merits |
of Robinson’s claim that he was denied effective assistance of counsel for
waiving the issue. [Slip Op. at 16]. Division II is incorrect on bofh
assertions.

E. - ARGUMENT

- It is submitted that the issues raised by this Petition should

be addressed by this Court because the decision of the Court of Appeals is |
in conflict with Supreme Cqurt and Court of Appeals decisions, and raises '

a signjﬁ(':anf question under the Constitution of the State of Washington



and the Constitution of the United States, as set forth in RAP 13.4(b)(1),

@, and (4).

01. THE WARRANTLESS SEARCH OF
THE VEHICLE INCIDENT TO THE
DRIVER’S ARREST FOR RECKLESS
DRIVING WAS UNCONSTITUTIONAL.

Robinson, citing among other authority,

Chimel v. California, 395 U.S. 752, 232 L. Ed. 2d 685, 89 S. Ct. 2034
(1969), presented to the Court of Appeals that the search of the vehicle in
which he was riding was improper based on the driver’s arrest for reckless
driving. The validity of this claim is the primary concern.

On April 21, in a 5-4 decision, the U.S. Supreme Court, in Arizona
v. Gant, 556 U.S. -, (2009), a case in which Gant’s vehicle had been
searched incident to his arrest for driving while license suspended after he
had been handcuffed and placed in the back of a patrol car, Gant, 556 U.S.
__,*3, affirmed the lower court’s opinion that the seizure of the cocaine
and other items in the vehicle was the result of an unreasonable search
within the meaning of the Fourth Amendment,

_ Police may search a vehicle incident to a recent

occupant’s arrest only if the arrestee is within reaching

distance of the passenger compartment at the time of the

search or it is reasonable to believe the vehicle contains

evidence of the offense of arrest. When these justifications

are absent, a search of the arrestee’s vehicle will be

unreasonable unless police obtain a warrant or show that
another exception to the warrant requirement applies.



Gant, 556 U.S. ___, *11.

In summarily rejecting Robinsbn’s similar claim,_ Division II relied
solely on State v. White, 129 Wn.2d 105, 11%, 915 P.2d 1099 (1966), for
the blanket énd misplaced reas<')ning that a warrantless search is not
invalid""if it is made incident to a lawful arrest.” [Slip Op. at 22]. But,

White cites Chimel, which in turn sets forth the same rationale expressed

above in Gant in rejecting this assertion. See White, 129 Wn.2d at 113
and Gant, 556 U.S. | *5,11.

The warrantless search of the vehicle incident to the driver’s arrest
for reckless driving in this case, where both occupants were previously
removed from the vehicle and there was no claim the vehicle contained |
evidence of this offense, was unconstitutional.

02. ROBINSON’S TRIAL COUNSEL WAS
INEFFECTIVE IN FAILING TO ARGUE
THAT ROBINSON’S CONVICTIONS FOR
THEFT OF A FIREARM AND THEFT
IN THE FIRST DEGREE ENCOMPASSED
THE SAME CRIMINAL CONDUCT FOR
- PURPOSES OF CALCULATING HIS
OFFENDER SCORE. ‘
The trial court record cleaﬂy-demonstrated that
the two theft offenses occurred at the same time and place and that the -

victims were the same. No argument has yet been presented to the

contrary. Additionally, theft of a firearm and theft share the mental



element deﬁned in RCW 9A.56.020 because the Legislature specifically -
so provided in RCW 9A.56.300(4), which provides that the “definition of
‘theft’ ... under RCW 9A.56.020 shall apply to the crime of ’pheft or theft
ofa fire,érm.” And the unavoidable inference is that the criminal intent,
objectively viewed, did not change from one crifne to the next. The
purpose was the same: the theft of propert& from the residence.
Accordingly, trial counsel was ineffective in failing to present this
argument, and, contrary to the opinion below [Slip Op. at 16], no
additional recorded need be made to make this argﬁment, with. the result
that matter mﬁst be‘remanded' for resentencing based on an offender score

that does not include both convictions. .

F. CONCLUSION
This court should accept review for the reasons
indicated in Part E and reverse and dismiss Robinson’s remaining
convictions or remand for resentencing consistent with the arguments
presented herein.
DATED this 27™ day of August 2009.
| | Tho;ﬁas E. Doyle
THOMAS E. DOYLE

Attorney for Appellant
WSBA NO. 10634




CERTIFICATE
I certify that I mailed a copy of the above Petition by dépositing it
in the United States Maﬂ, first class postage pfe-pa’id, to the foliowing '

" people at the addresses indicated:

Carol La Verne Michael W. Robinson #883553
Senior Deputy Pros Atty Clallam Bay Correction Center
* 2000 Lakeridge Drive S.W. 1830 Eagle Crest Way
. Olympia, WA 98502 Clallam Bay, WA 98326

DATED this 27™ day of August 2009.

Thomas E. Doyle
Thomas E. Doyle
“Attorney for Appellant
WSBA No. 10634

1]
s

Aindaa
NOLONHS YA 40 3IYLS

166 Hd L2990V 60

n
L)

ad

!

4 40 1400

RERIN]

NOISIA

i1

¥ 3d

L.
¥

P



FiLED
COUT b AFPEALS

DIVISIONIL AN

_ No. 36918-4-I1
STATE OF WASHINGTON, :
| Respondéﬁt, v
V.
MICHAEL ROBINSON, | . UNPUBLISHED OPINION
Appellant.'

PENOYAR, A.C.J. — A jury convicted Michael Robinson of rgéidential burglary, theft of a
firearm, first deéree unlawful possession of a firearm, first degree theft, and unlawsul ‘possession
of methamphetamine while armed with 2 firearm. Robinson now appeals, arguing that (1) the
trial court erred by denying his motion for mistrial; (2) he was denied éffecti've assistance of
counsel; (3) sufficient evidence &oes not-'support his unlawful possession of methamphetamine
while armed.with a firearm conviction; (4) the trial court violated double jeopardy bfy entering
judgments against him for theft of a firearm and first degree theft; and (5) the trial court erred by
calculating his theft of 2 firearm and first degree v.the.ft convictions as separate offensés. ma
statement of additional grounds (SAG),] Robiﬁson raises nine additional claims, which we
discuss below, Because iﬁsufﬁcient ‘evidence supports Robinson’s uﬁlawful possession of
methamphetamine while armed with a firearm conviction, we reverse that conviction and remaﬁd

for resentencing. We affirm Robinson’s remaining convictions.

' RAP 10.10. B /' /



36918-4.I1

FACTS .

On luly 10, 200’7‘, an -unidentified person bp;'glarized Chad Yantis’s and Megan
Moskwa’s residence. Stolen propéxjty included a safe containing a firearm, magazines, and a gun
ciea.ning kit, as wcll as an iPod, two digital cameras, a radio, a cellular phone, a backpack, sorae
keys and several personal checkbooks. The following day, Washmgton State Patrol Trooper
Tony Doughty arrested Daniel Smith after a high speed chase involving a vehicle in which Smith
was the driver and Robinson was the sole passenger )

Dunng a search incident to arrest Doughty d1scovered a cell phone box directly behind
the vehicle’s passenger seat. .In the box, Doughty found a fully loaded handgun wrapped in
cloth, some money, and a garage door opener. Behind the driver’s seat, he found a backpack -
containing a gun cleaning kit, several different types of keys, and multiple checkbooks with
d1fferent people S names on thcm. A subsequent check of the ﬁrearm revealed that its serial
number matched that of thc ﬁrearm stolen from Yanus ] and Moskwa s home Doughty advised
Robinson that he was being placed in custody for possessmn of stolen property and read Ium his
Mi randa2 warnings. '

At trial, there was conﬂwtmg testimony 2s ¢ to the events that followed. Detective Doug
Clevenger testified that npon his amval at the scene he observed Robinson and beheved that he
might be under the influence of methamphetamine,’ After Clevenger and Doughty searched the

vehlcle furthcr they discovered a pair of pants that contained a cellular phone a glass smoking

devmc “for memamphetarmne,” keys, and two checkbooks. Report of Proceedings (RF) (Oct. 15

2 Miranda v, Arizona, 384 U.S. 436, 86 8. Ct. 1602, 16 L. Ed. 2d 694 (1966).

3 Robirison later admitted to smoking methamphetamine and marijuana with Smith earlier that

day._‘ | #*2



36918-4-I1

& 16,2007) at 128, The bants also containect currency that Clevenger believed to be counterfeit.
They also found a hat, a baseball bat, and tools. Robinson claimed ownership of the hat, pants,
and cellular phone, but he denied owning the other items. |

Clevenger also testified that when he asked Robinson whether he was with Smith during
the burglary, Robitxson responded aﬁ“ltmatively and explained that the burglary occnrred the day
before. When Clevenger asked what he had taken from the hotne, Robinson listed a gun, an
i.P(>Jd' some checkbooks, a safe, and a radio. He thert offered tohelp the detective get the safe
back, as he “knew where [it] was.” RP (Oct. 15 & 16, 2007) at 155. Additionaily, Robinson
admitted to having handled the gun at one point. When Clevenger informed Robmson that he

as going to have a drug dog sca;ch the vehicle and asked whether he had knowledge of

anything that might.ﬂ-zreaten the dog’s safety, Robinson “got a Iittle bit uncomfortable.” | RP
(Oct. 15 & 16, 2007) at 157. He informed Clevenger that Smith was “a cook,” and, when
C}evmger requested clanﬁcatton he explained that Smith had expressed ‘concem about a
methamphetaxmnc lab in the trunk when Doughty pulled them over. RP (Oct. 15 & 16, 2007) at
157. \'

Detective Brenda Anderson also testified that, at the patrol station, Robinson told her that
~ he and Smith had broken into and taken property from a house “on the west side.” RP (Oct. 15
& 16,2007) at 225. He mdmated to her that he had taken a small, portable safe that contained &
. gunanda backpack, and that authonttes later found the gun during their search of the vchlcle. :
He also indicated that the pants and cellular phc_me; the officers obtamed-belonged to him,
Robinson explained to Anderson that Smith had promised him $§0 or $60 to assist him with the

burglary, but he had not received the' money,

A3



36918-4-II

The following day, on July 12, Clevenger‘reqﬁested and obtaihed a wartant to sear.ch the
vehicle’s trunk. On July 13, officers conducted th_e s'carcﬁ and found items consistent with the
manufaot\#e of mcthamphetamiﬁe. The items later tested positive for methamphetamine. ’I‘he}lf
also found printer paper bearing counterfeit United Stéfcs currency. o

The State charged Robinson by second amerided: information with first degree burglary
while armed with a firearm (count I), theft of a firearm (count II), first degrée unlawful
possessxon of a firearm (count 1).* first degree theft (count IV), and unlawful manufacture of
methamphetamine while armed with a firearm (count V) The State subscquetitly amended the
‘ unlawful m_anufacturc of methamphetamine charge to unlawful posscssion of methamphetamme
while armed with a firearm. Neither party requestcd, por did the trial court hold, aCiR350ra
- CtR 3.6 hearmg before tnal The day before trial, defense counscl moved to withdraw from
* representation, cmng “a serious breakdown in the a’ctomey/chent relatlonslup » RP (Oct. 12,
2007) at 4. The tiial court denied his motion.

At trial, Robinson testified” on his own behalf, He denied any involvement in the
burglary, claiming that he had spent the day with his family. He denied adxmttmg to Clevenger
and Anderson that he had participated in n the burglary or that he had handlcd the firearm.. He also
denied possessing the stolen items or owning items. found in the vehicle. He clalmed that his
? cellular phone, which the officers found in the vehicle, had been stolen.\

’During the State’s closing argument, the prosecutor stated:
~ And then we get to the alibi, Well, I wasn’t even around. I was with -- I wrote it
down. I think he mamed five different people, including his mother, that he was

with on July 10th. Now, the way you prove something in court is you get
someone to come in here, sit on that witness stand, swear to tell the truth, and ~

4 Robinson stipulated to pleading guilty to cond dcgiee burglary in 2006.
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‘RP (Oct. 17 & 18, 2007) at 334. Defense counsel objected, stating, “The defense has no burden
to prove anything in this case.” ‘RP (Oct. 17 & 18, 2007) at 334, The trial court sustained his |
objection, reminding'jurors, “{[R]emember the evidence. What counsel both say is not evidence.”
RP (Oct. 17 & 18,2007) at 334. The prosecutor then continued:

There’s an instruction you may consider the lack of evidence. Well; did anyone -

get up here and support what Mr. Robinson said, that story? Of all those people

that he was allegedly with on July 10th, did you see anyone get up here and

support:that? You didn’t, and that speaks volumes. '
RP (Oct. 17 & 18, 2007) at 334-35.

After the State rested its case, defense couhsel_ moved for a mistrial, arguing that the
prosecutor’s comments unconstitutionally shifted the burden of proof to the defendant.
Alternatively, defense counsel requested a curative instruction to' remind the jury that the
defendant has no duty to prove enything beyond a reasonable doubt. The trial court denied the
motior, but gave the fpilowing instruction:

Ladies and gentlemen, what counsel say in their closing argument is . . . not

evidence. Please disregard any remark, statement, or argument which is not

supported by the evidence or the law as given to you by me. The law requires the
state to meet its burden beyond a reasonable doubt. The burden never shifts to the

defense.

~ RP{Oct. 17 & 18, 2007) at 344.

The jury convicted Robiﬁson on counts II through V. On count I, the jury found
Robinsdn guilty of the lesser crime of residential burglary. The trial éourt calculated his offender
score, in part, by treating his thgftlof a firearm and first dc'gréc theft coﬁvictions as separate
_ciffenises; it thén senteﬁced Robinson within";hé standard rangé, ﬁpon the parties’ agreement.

Robinson now appeals.



36918-4-11

ANALYSIS
L MOTION FOR MISTRAL | .

Robinson argues.tlhlat the 'prosecutbr’s comments during closing argument implied that he
had a duty to present exculpatory evidence. Furthermorc, he qontcnd;, the trial court’s limitix;g
instruction did not strike the statements or direct the jury to disregard the étateme'nts. Therefore,
he reasons, the trial court abused its discretion by denying his motion for mistrial. Citing.Stafe v.
Blair, 117 Wn.2d 479, 816 P.2d 718 (1991), the State responds that the prosecufor’s comiments
did not 1mpcrrmss1b1y imply that Robinson had a duty to call witnesses. Furthermors, it argues,
the trial court “more than adequately” mstmcted the Jury regardmg the State’s burden of proof.
Resp’t’s Br at 7.

“'Ihc mal court is invested with broad dlscretloﬁ in granting motions for a new trial, and
the trial court’s determination will not be disturbed on appeal absent an abuse of dzscretmn
State v. Marks 71 Wn.2d 295, 302, 427 P.2d 1008 (1967) A rewewmg court will find abuse of
discretion only when no reasonable court would havc reached the same conclusion. State v.
Rodriguez, 146 Wn.2d 260, 269, 45 P.3d 541 (2002) A trial court’s demal of a motion for
mistrial will only be overturned only when there is a substantial hkchhood that the error
_promptmg the request for a mistrial affected the jury’s verdict. Rodriguez, 146 Wn.2d ét 269-70.

Thc present case is nearly mdlsnngmshable from the Washington Supreme Court’s
decision in Blain In that case, Blair was artested and charged with one count of possession of
cocaine and one count of unlawful delivery of a conirolled substance. Blair, 117 Wn.2d at 482.
Duxiﬁg frial, a prosecution witness dlescribed sheets of paper found in his room as “crib” notes or

sﬁeets, “of o kind commonly found at locations where drugs are sold” and “constituting a ‘crude

¢

/9*;6



36918-4-11

business ledget.™ Blaz'r, 117 Wn.2d at 482. Some of the pieces of pﬁper contained lists of
people, with numbers written ac.ross from the names. Blair téstiﬁcd that most of the names and
numbers representeci petsonal loans and amounts owed to him from card games; however, he
only called one of the people listed to testify at trial. Blair, 117 Wn.2d at 483,

During closing argument, the prosécutor referred to the slips of paper and noted that Blair
had not called most of the people listed on them to testify at trial. Blair, 117 Wn.2d at 483.
Defense counsel did not object, but he did tell the jury that Blair bad no obligaﬁon to present any |
eVidence.' Blair, 117 Wn.2d at 484, In rebuttal, the prosecutdr again noted that Blair had not
called these witnesscs fo testify. Blair, 117 Wn.2d at 484.

On appeal, Blair challenged his conviction for unlawful delivery of controlled substance,
argxiing that the prosecutc:r committed reversible emor by commenting on I(xis failure to call
particular witnesses. Blair, 117 Wn.2d at 481. Our Supreme Court disagreed, holding that the
prosecutor’s comments did not constitute crror. Blair, 117 Wn.2d at 481, K cXplainéd that under
 the “missing witness” or “empty chair” doctrine, it has become a well established rule that where
cﬁdénce which would properly be part of a case is within the contyol of the party whose interest
it would naturally be to produce it, and he fails to.do so, the jury “may draw an inference that it
would be unfavorablo; to him.” Blair, 117 Wn.2d at 485-86 (quoting State v. Dafis, 73 \%In.Zd
27 1, 2’76, 438 P.2d 185 (1968_)). It noted that Blair both tesﬁﬁed at trial and put on a defense and
held that under the circumstances c;f Blair’s case, the missing witness doctrine applic;;l and
therefore no error occurred. Blair, 117 Wn.2d at 485-88. It also desoribed when the doctrine

applies: a prosecutor may comment on the defendant’s failure to call a competent witness whose

5 The court also distinguished State v, Traweek, 43 Wn. App. 99, 715 P.2d 1148 (1986), a case in
which the defendant did not take the stand. Blair, 117 Wn.2d at 485, ‘
o A-7



36918-4-I1 .

‘ production is Wlthm the control of the defense, %oso tcstimony‘ would corroborate -the
defendant’s testimony, and Whose testimony is not privileged, self-inoriminating, unimportant, or
comulative. See Blair, 117 Wn.2d af 488-90. |

In this case, Robinson tesﬁﬁed on his own bohalf. He testified that he was with four
family members and & sister’s former boYfriend on the day in question. | The defense did not,
however, call any of them to testify and corroborate his story at trial. The record does not’
" indicate why they did not appear as alibi witnes_ses.. It does not ‘i'ndicate that the witnesses’
testimony would haf,ve».been pﬁvileged, self-incriminatiﬁg, unimpottant, or cumulative in this
case. Thus, the ﬁrosecutor’s comments were not improper. Moreovet, the trial court properly :
'mstmcted the jury that Robinson had no duty to call witnesses and that the burden never shifted
to him. Robmson has thus falled to demonstrate that the tnal court abused its discretion by
denying his motion for mistrial.-
I INEFFBCTNE_ ASSISTANCE OF COUNSEL

Robinson next argués that he was denied effective assistanoc of counsel Béoause defense
counsel failed to immediately object and move for a mistrial after the prosecutor’s second
statement. We dioagrco. |

Effective assistaooe of counsel is guaranteed under the federal and state 'constituﬁons.
See U.S. ConsT. amend. VI; WasH. ConsT. art. I, § 22. To prove ineffective assistance of
counsel, the appellant must show that (1) counsel’s perfonnance was deficient, and (2) the
deficient performance prejudioed him. Stare v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816
(1987). Counsel’s' performance is deficient when it falls below an objective standard of

reasonableness. In re Pers. Restraint of Pirtle, 136 Wn.2d 467, 487, 965 P.2d 593 (1998). Ifa

A - 8.
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defense counsel’s trial eonduct can be characterized as legitimate trial strategy or tactics, it-
cannot serve as: the basis for a claim that the defendant reeewed ineffective assistance of counsel.
State v. Adams, 91 Wn.2d 86, 90, 586 P.2d 1168 (1978). PreJudlce occurs when, but for the
deficient performance, there is a reasonable probablh-ty that the outcome would have dlffered.

| Pirtle, 136 Wn.2d at 487. We give great judicial deference to trial counsel’s performance anci '
begm our analysw with a strong presumptmn that counsel was. effective. Strickland v. |
Washzngton, 466 U.S. 668 689, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984) State v. McFarland,
127 Wn.Zd 332,335,899 P.Zd 1251 (1993).

Tn this case, Robinson was not denied effective assistance of counsel. As previously
mentioned, the prosecutor’s comx.nehtswere not improper. Therefore, defense counsel did not
perform deficiently by failing fo object or move for a mistrial immediately following the
 prosecutor’s second comment. | |
I UNLAWEUL POSSESSION OF METHAMPHETAMINE WHILE ARMED WITH A FIREARM

Robmson next argues that insufficient evidence supports his conviction for unlawful
possessmn of methamphetamme while armed with a ﬁrearm The State responds that sufficient
evidence supports that Robinson was an accomplice to Smith in the possessmn of
methamphetamine, sm he constructively possessed methamphetamine, and that he" was armed |
with a firearm at the time he committed the cn.me The State s atguments are unpersuaswe

The test for determining the sufﬁclency of the evidence is whether, after vxewmg the
evidence in the light most favorable to the State, -any rational trier of fact could have found guilt |
beyond a reasonable doubt. State v. Green, 94 Wn.2d 216, 220-22 616 P.2d 628 (1980). When

-the sufficiency of evadenee is challenged in a criminal case, all reasonable mferenees from the
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evidence mmust be drawn in the State’s favor and intcxéreted most strongly against the defendant.
State v. Partin, 88 Wn.2d 899, 906-07, 567 P.2d 1136 (1977). A claim of insufficiency admits
the truth of the State’s evidence and all inferences that reasonably can be drawn therefrom, Stare
v. Theraff, 25 Wn. App. 590, 593, 608 P2d 1254, afa, 95 Wn.2d 385, 622 P.2d 1240 (1980);
State v. Salfnas, 119>Wn.2i:1 192, 201, 829 P.Zd 1068 (19?2) (cn banc). We must defer to thé _
trier qf fac;t on issues of conflicting testimony, credibility of Wituésses, and the persuasiveness of
*the evidence, State . Thomas, 150 Wn.24 821, 874-75, §3 P.3d 970 (2004) (citing State v, Cord,
103 Wa.2d 361, 367, 693 P.2d 8] (1985)), |

RCW 69.50.4013(lj requires that the Sfcafe prove that the defendant was in possession of
a controlled substance. | Possession may be actual or constructive. State v. Echeverria, 85 Wn.
App'.:777, 783, 934 P.Zd,121;1 (1997). | |

Actual possession means that ihe goods are in the personal custody of the person

charged with possession; whereas, constructive possession means that the goods

are not in actual, physical possession, but that the person charged with possession

has dominion and control over the goods.' ‘ '
State v. Callahan, 71 Wn.2d 27, 29, 459 P.2d 400 (1969) (citing State v. Walcort, 72 Wn.2d 959, -
435 P.2d 994 (1957)). Mcrc proxiﬁlity isj not enough to gstablish ppssession. State v. Potts, 93 )
Wa. App. 82, 88, 969 P.2d 494 (1998) (citing State v. Robinson, 79 Wn. App. 386, 391, 902 P.2d
652 (1995}). Various factors determine domihioﬁ and control, and the curmilatix)e eff_ect of 'a
number of factors is a strong indicatipn of constructive possession. Partin, 88 Wn.2d at 906.
Wé' look at all the evidence tending to estaﬁlish circumstances from which the jury could
reasonably infer the defendant h@d dominion and cofurol of ft}e drug to establish constructive

possession. See Partin, 88 Wn.2d at 906. Showing dominion and control over the premises

ﬂ~ io
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where ‘the drugs are found is a means by which cbnsﬁﬁcﬁve possession of drugs is often
established. Stare v. Spruell, 57 Wn. App. 383, 387, 788 P.2d 21 (1950).

Both parties focus on theories of co‘nstructive possession and accomplice liability.? Here,
the méthamphetaminc lab was located in the veﬁicle’s trunk, Thereis n<; evidence that Robinson
ever accessed thc.tmnk or that ke had the means 'to do so. There is no evidence that Roﬁinson _
had even passing controi or ﬁao'memarily handled the methamphetamine ofﬁcers found in the
trunk. That he admitted té using methamphetamine, claimed owﬁerghip (;f a pipe used to smoke
methamphetamine, and told Clevénger that Smith expressed concern abo‘u’:~ the lab 1n the trunk,
does nqt establish that Robinson constructively posséséed the‘dru-gs in the trunk, That Robinson
<laimed ownership of items found in the vehicle or admitted to assisting Swmith with the burglary
also does not establish fhat‘ hé’ had ciéminion and control over the vehicle or the trunk’s contents.
Even viewed in .a light most favorable to the State, this evidence could not support a finding
beylond‘ a regsonable doubt that Robinson fossesééd tli_c methamphdaming found in the car; we
therefore reverse his unlawful possession of mcthamphetaminc ‘while armed with a firearm
conviction. B | | |
IV.  DOUBLE JEOPARDY

' Robiﬁson next argues that his theft of a ﬁrcanﬁ apd first degree theft convictions violate
douﬁle jeopardy. The State respoﬁds that because the legislature has made it clear that these aie

_twa separate offenses, convictions for both do not violate double jeopardy. We agree.

§ The State briefly asserts that there was sufficient evidence to allow a rational trier of fact to find.
that Robinson was an accomplice to Smith in the possession of methamphetamine, as the jury
“had a picture of a partership between Robinson and Smith in committing crimes that . . . were
the yesult of the two acting together.” Resp’t’s Br. at 12. This argument is unpersuvasive.

f-11



36918-4-11

Article I, section 9 of the Washington State Constitution provides the same protection
against double jeopardy as the fifth amendment to the federal constitution. In re Pers. Restraint
of Orange, 152 Wn.2d 795, 815, 100 P.3d 291 (2004). Both the state and federal double
jeopardy clauses protect against inultiple punishments for the same offense, as well as against a
subsequent prosecution for the same offense after acquittal or conviction. Orange, 152 Wn.2d at
815 (citing State v. Gocken, 127 Wn.2d 95, 100, 896 P.2d 1267 (1995)). Where a defendant’s
act supports charges under two criminal statutes, a court weighing a double jeopardy challenge
must determine whether, in light of legislative intent, the charged crimes constitute the same
~ offense. Orange, 152 Wn.2d at 815 (citing State v. Calle, 125 Wn.2d 769, 776, 888 P.2d 155
(1995)).

To impose more than.dne punishment for:conduct that violates mofe than one

criminal statute is- not necessarily a violation of double jeopardy. The

fundamental question for purposes of double jeopardy analysis is whether the
legislature intended that result. _ ’ :
State v. Cole, 117 Wn. App. 870, 875, 73 P.3d 411 (2063) (citing Calle, 125 Wn.2d at 776).

The State charged Robinson with theft of a firearm under RCW 9A.56.300. The statute
provides:

(1) A person is guilty of theft of a firearm if he or she commits a theft of any

firearm. (2) This section applies regardless of the value of the firearm taken in the -

theft. (3) Each fircarm taken in the theft under this section is a separate offense.

(4) The definition of “theft” and the defense allowed against the prosecution. for

theft under RCW 9A.56.020 shall apply to the crime of theft of a firearm. (5) As

used in this section, “firearm” means any fitcarm as defined in RCW 9.41.010,

(6) Theft of a firearm is a class B felony. _

RCW 9A.56.300. The State also charged Robinson with first degree theft under RCW
9A.56.030. The statute provides:

(1) A person is guilty of theft in the first degree if he or she commits theft oft

f-12
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(a) Property or services which exceed(s) one thousand five hundred dollars

in value other than a firearm as defined in RCW 9.41.010, ' '

(b) Property of any value, other than a firearm as defined in RCW

9.41.010 or a motor vehicle, taken from the person of another; or

(c) A search and rescuc dog, as defiried in RCW 9.91. 175 while the
search and rescue dog is on duty.
(2) Theft in the first degree is a class B felony.
RCW 9A.56.030 (emphasis added).

The jury convicted him on both counts. Only if the relevant statutes do not make it clear
whether the legis'lamre intended oné or two convictions, do we then turn to rules of statutory
construction. Cole, 117 Wn. App. at 875. These statutes clearly demonstrate that the legislature '
intended separate punishments for theft of a firearm and first degree theft, The State could not
have charged Robinson with taking the fircarm under the first degree thefi statute because it
specifically excludes firearms. Further, the State could not have charged Robinson for stealing -
the other items under the theft of the firearm statute because it only applies to firearms. The
legislature, which also provided that each firearm stolen constitutes a separate offense, clearly
intended that theft of a firearm be treated as a separafe and distinct offense from theft of other
- items.

Furthermore, Robinson’s arguments regarding mul’uplc convictions under the same
statute and the merger doctrine are mlsplaced In this case, Robinson was oonvmted nnder two
distinet statutes, RCW 9A.56.300 and RCW 9A.56.030. Moreover, the merger doctnnc is a rule _
of statutory construction which only applies when the legislature has clearly indicated that in
order to prove a particular degree of a crime, the State must prove not only that a defendant

committed that ‘crime but that the crime was accOmpanied by an act which is deﬁned as a crime

elsewhere in the cmmnal statutes. State v. Vladowc 99 Wn.2d 413, 420-21, 662 P.2d 853
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(1983). Tl;e merger doctrine does not apply to the aforementioned statutes, which clearly treat
theft of a firearm and first degree theft as separate offenses. |
V. * OFFENDER SCORE CALCULATION |

Robinson next argues that the trial court erred by treating his theft of a firearm and first
degree theft couviﬁtioné as sepa:ate offénses for purposes of calculating his offender score. The
State responds that Robinson wa1Ved this issue by faﬂmg to raise it below and by agreeing to the ‘
standard range the State submitted, “which he would have done only if he also agreed with the |
calcnlation of the offender score.” Resp’t’s Br. at 2.

We review a sentencing court’s offender score calculation de novo. State v. Mirchell, 81
Wn. App. 387, 390, 914 P.2d 771 (1996). RCW 9.94A.589(1)(8) roquires multiple current
~ offenses encompassing the same cnmmal conduct to be counted as one crime in determining the '
defend_nt’s offender score. State v, Tresenriter, 101 Wn. App 486 496, 4 P.3d 145 (2000)
(quoting State v. Tili, 139 Wn,2d 107 118,985 P.2d 365 (1 999)) (cmng fotmer statute). Asused
in thxs subscchon, the phrase “same criminal oonduct” is deﬁned as two or more crimes that
require the same criminal intent, are committed at the same time and place, and involve the same
' .victim, RCW 9.94A.589(1)(a). Although a defendant cannot generally waive a challenge to a
miscalculated offender score, there can be a waiver where “thé alleged error. involves an"
, agreement 1o facts, Jater dlsputed or where the alleged error involves a matter of trial court
discretion.” In re Pers. Restraint of Goodwin, 146 Wn 2d 861 874, 50 P. 3d 618 (2002)
Application of the same cn'minal conduct statute involves both factual dctcrmma_tmns and the

exencise of discretion. State v. Nitsch, 100 Wn. App. 512, 523, 997 P.2d 1000 (2000).

”, 14
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In Nitsch, the defendant pleaded guilty to first degree burglary and first degree assault.
100 Wn. App. at 313. The parties agfced to the stanglard range calcﬁlation, and th'e'trial court
sentenced Nitsch to the high end of the' standard tange on Both counts, .to ran concurrently.
Nitsch, 100 Wn App. at 513 14. The trial court also 1mposed two firearm enhancements to Tun
consecutlvely to each other For the first time on appeal Nitsch argued that hls offender score
was erroneously calculated because the mal court failed to determine whether the burglary and
assault constituted the same criminal conduct, Nitsch, 100 Wn. App. at 514. .Division One of
this court held that Nitsch waived review of this issue when he agreed to the standard range
calculation. Furthermore, it held that even if Nitsch had pfesefyed the issue for review, no er.ror
occuxred Nztsch 100 Wn. App. at 514. | |

In Nzrsch the defendant filed 2 presentence report in which he affmnauvely asserted his
standard range 100 Wn. App at 522. Because his range could “be arrived at only by
calculating [his] score,” the court held that his exphclt statement of the range was “inescapably -
an 1mphcxt assertion of h1s score, and also an 1mphc1t assertion that his crimes did not constifute
the same criminal condukt.” Nitsch, 100 Wn, App. at.522. The facts in this case are
. d1stmgmshable Robinson neither pleaded gmlty nor afﬁrmanvely asserted his standdrd range in '
a presentence report. During sentencmg, however, the prosecutor mdlcated to the trial ‘court that
the parties agreed to a standard sentencing range. Defense counsel responded with a
recommendation that the trial eourt sentence Robinson at “the bottom of the [standard] range."’

RP (Oct. 30, 2007) at 10. Defense counsel ‘never argued that Robinson’s convictions
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encolnpassed the same criminal conduct or that the trial court’s offender score calculation was
incorrect. Therefore, we find that Robinson failed to preserve th:s issue' for review.”

Robinson argues that, should we find that defense counse! waived this issue, we should
also find that he was denied effective assistance of counsel. While it i$ poss1ble that Robmson s -
" offenses could have encompassed the “same criminal conduct” for purposes of h1s offender
score, RCW 9.94A.589(1)(a), because defense counsel did not raise the issue below, we are
reluctant to address the metits of Robinson’s claim at this juncture. “If a defendant wishes to
raise issues on appeat [ooncexning ineffective assistance of counsel] that require evidenoe or
facts not in the existing trial record, the appropriate means of doingl 80 is,ﬂ‘lrongh a petsonal
restraint nctition, which may be filed concurrently with the direct appeal.” State v. Burke, 132
| Wn. App. 415, 419, 132 P.3d 1095 (2006) (quoting State v. McFarland, 127 Wn.2d at 335).
Thus, Robinson is not precinded from ﬁﬁng a personal restraint petition w1th a developed record

attemptmg to estabhsh that his first degree theft and theft of a ﬁrcarm convu:t:ons encompassed
the same cnmmal conduct and that defense counsel S failure to object was ob;ectwcly
_ unreasonable. Only then will we be able to acouratcly assess whether defense counsel’s
perfonnancc was deficient in this case. |
VI. SAGISSUES |

Finally, Robinson raises several issues in his .'_SAG, some -of which mirror those raised in his

opening brief.

7 See also Goodwin, 146 Wn. 24 861 (noted that ‘failure to identify a factual dispute for the
court’s resolution and to request an exercise of the court’s discretion waives one’s challenge to
his offender score): State v. Wilson, 117 Wn. App. 1. 75 P. 3d 573 (2003) (held that defendant
waived-challenge to calculation of offender score by failing to raise issue below)
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A, PROBABLEACAUSE ‘

First, Robinson argues that Doughty did not’havc probable cause to s.tQp the vehicle in
which he was a péssenger. A police officer may propeﬂy stop an automobile.if he has ﬁrobable
cause to believe that a traffic violaﬁon has occwmred, State v, Chelly, 94 Wn. App. 254, 259; 970
P.2d 376 (1999). Robinson contends that Doughty based: his stop on unverified t,hird—éarty
statements that the vehicle was stoleﬁ. Tht: record reflects, ho&ever, that Doughty observed the
vehicle commit multiple traffic infractions before the.se' statements were even made, At trial,
Doughty testified that he observed the vehicle run through -ari intérsecﬁén, “essentially sideways

breaking traction,” at approxixhate‘ly 80 miles per hour. RP ( 6ct. 15 & 16, 2007) at 29.
Doughty observed that the car was “what fnos‘t peopic would consider out of control.” RP (Oct.
15 & 16, 2007) at 32. He then saw the vehicle travel into an oncoming lane and proceed through |
an intersection without étopping or yielding to other véhjcles. Therefore, he had probable cause
to stop the vehicle.t |

B.  PRETEXTUAL STOP

Robmson next argues that Doughty's st0p of the vehmlc was pretextual and ‘therefore '

" violated his constitutional rights. An officer engages in a pretextual trafﬁc stop when he stops &
" citizen, not to enforce the traffic code but to circumvent the warrant requuement and to
.investigate some other matter. State V. Ladson 138 Wn.2d 343, 349 979 P 2d 833 (1999)
When detcmmmg whether a given stop is pretextual;' we consider all circumstances, mcludmg
both the officer’s subjectwc mtcnt of the officer as well as the obJecuve reasonableness of the

ofﬁcer s behavior. Ladson, 138 Wn.2d at 358-59 (mtmg State v. Angelos, 86 Wn App. 253,

B Addmonally, Robinson likely waived thxs issne under RAP 2. S(a) because he did not move to
suppress under CrR 3.6. ,9 . _ _
-~ 17
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256, 936 P.2d 52 (1997)). The record rr;ore than adequately demonstﬁtes that Doughty’s
deci_sion to stoi; the vehicle was objectively reasonable. .Robinson haé failed to demonstrate that
Doughty’s justification for the stop was pretextual.’
c. = INEFFEC'I‘IA\-/E ASSISTANCE OF COUNSEL
Robinson argues that he was denied effective assistance of counsel because defense counsel
(1) never requested a CrR 3.5 or CtR 3.6 hearing; (2) never investigated Clevengér’s version of
events; (3) refused to contact his alibi witnes@s; (4) moved-to withdraw from representaﬁon; and
(5) failed to object to jury instruction.9.< Again, we disagree. With respect to Robinson’s
argumént that defens.e counsel failed to investigété or contact alibi witnesses, we will not
consider matters not in the record. RAP 9.2(b). The secord indicates that counsel preparéd
extensively for trial. As for'his arguments regarding counsel’s failure to move under either CrRs
3.5 or 3.6, Robinéon has failed to demonstrate that coﬁnsel perfoémed deficiently by making t]:us
" decision. The traffic stop was based on probable cau‘se and was not prétextual. Robinson does
not argue that his étatemems were involuntary; rather, he argues that he never made thenlm.
Failure to hold a CrR 3.5 hearing does not require reversal if there is no genuine issue. as tc.)
voluntariness. State v. Summers, 52 Wu. App. 767, 7’)4 n.7, 764 _P.Zd 250 (1988). Furthermore,
that defense counsel moved 10 withciraw from representation does not establish deficient
performance. Finally, defense counsgl’s decision to withhold objection to jury instruction 9 was -
not deficient. Jury instruction 9 provided: |
You may give such weight and credibility to a:ny alleged out-of-court statements

of the defendant as you see fit, taking into consideration the swrrounding
‘circumstances(.] °

* 9 Again, Robinson likely waived this issue ynder RAP'2.5(a).
X -~ 18 .
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Clerk’s Papers (CP) at 49. The Jury instruction properly stated the law and an objeétion would |
ha{re undoubtedly émphasized Robinson’s alleged out-of-court statements. Thus, counsel’s
decision can easily be characterized as a legitimate trial strategy or tactics.
D.  MOTION TO WITHDRAW |
Robinson argues ﬂﬁt the trial court abused its discretion by denying defense counsel’s
motion to withdraw. CrR 3.1(e) provides that after a ctiminal case has been set for trial, an
attorney shall not be allovx;ed to withdraw except for good cause and sufﬁc_ient reésons. Granting
or denying counsel’s motion to Withdraw from representation rests vnthm the trial court’s
discretion. Srare v.l Bird, 31 Wn.2d 777, 783, 19§ P2d 978 (1948), After .qucstioning both
defense counsel and Robinson extensively, and eméhasizing that trial was scheduled the next
day, the trial court stated, “I don’t think there’s good cause for granting your request, and I'm
going to deny it.” RP (Oct. 12, 2007) at 14. In light of the timing of counsel’s request and the
preparation that had already place, Robinson has failed to show why the trial court abused ~its
discretion by making thls deci}sion.‘ '
E. DuE PROCESS
Robinson next afgues that his due process rights were violated when the trial court failed to

conduct either a CrR 3.5 or a CrR 3.6 hearing before trial. Before introducing a defendapt’s
statement, a trial court must hold a hearing to detemiine whether the étatcment was voluntary.
_ CrR 3.5 Failure to hold a hearing, however, does ﬁot render a statement inadmissible where the
record indicates there is no question that it was freely made. State v. Kidd, 36 Wn. App. 503,
509, 674 P.2d 674 (1983) (citing State v. Harris, 14 Wa. App. 414, 422, 542 P.2d 122 (1975)).

The record here is unclear as to whether the parties discussed holding 2 pretrial CrR 3.5 hearing;

#49
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however, nothing in the record suggesfs that Robinsoﬁ made statements under .dpreSS, coercion,
or inducement of any kind. Durir‘ig trial, Robinson did not claim that his statemf;nts to Doughty
and Anderson were‘ involuntary. Rather, he denied ever making them. CrR 3.6 governs
suppression hearings. “The court shall determine Wh¢.fher an cvicicntiary hearing is required
based upon the moving papeis.” CiR 3.6(a). Defense counsel ‘did not move to suppress
evidence before trial, The evidence at trial showed that the trafﬁc stop and arrest were proper.
‘i‘hat the trial court here failed to conduct 2 hearing on its own ihitiaitive is insufficient grounds
for a due process claim. | |
F.  FIRST DEGREE UNLAWFUL POSSESSION 61-‘ A FIRBARM
. Robinson argues that insufficient evidence. supports. his first deg‘rlee unlawful possession ‘
of a firearm conviction.. Under RCW 9.41.040(1)(a), a person is "guilty of 'firs't degree lu}lawﬁxl
possession of a ﬁrearm if he owns, has in his possession, or has in his cdzﬁrol any firearm after
having -previously been convicted of any serious offense as defined in chapter 9.41 RCW.
Robinson stipulated to pleading guilty to secqnd degrcé burglary in 2006. Sccon& degree
burglary is a scriou\'s offense @da RCW 9.41;010(12)(a). In its second amended information,
.the State charged Robinson with, “as principal or accomplice,” léxovvingly baving in his
possess1on a ﬁreann after having previously been conwctcd of a serious offense, second degree
'buxglary CP at 29. Robinson does not argue that he was not prevmusly conthed of a serious
© offense. Rather, he argues that there is no evidencc that he “knew the firearm was in the
vehicle.” SAG at 26. |

In this case, there is sufficient ev1dence that Robmson possessed the firearm. Af frial,

two officers tcsnﬁcd that Robmson admitted to stealmg the gun. Furthermore, Clevenger
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testified that Robinson admitted to having handléd the gun at oné point. Dunng a vehicle search,
Doughty discovered a cell phone box directly behind the vehicle’s passenger seat. In the box,
Doughty found a fully loaded handgun wrapped in cl'o;ch. Viewing the evidence in the light r'nost'
favorable to the State, any rational trier of fact could have found beyond a reasonable doubt that
Robinson possessed the firearm after having bee.n convicted of a serious offense.
‘ G. JUrY INSTRUCTION 9

Robinson next argues that the trial court abused its dlscrenon by entermg jury instruction
9 Qithout first holdmg a CrR 3.5 hearing. We review a trial court’s choice of jury instruction for |
abuse'of discrétion. State v. Moutgomem 163.'Wn.2d» 577, 602-03, 183 P.Sd 267 (2008) (citing
State v, Lucky, 128 Wn.2d ‘727, 731,912 P2d 4#3 (1996), oyefmled on other grOdnds by State v, .
Berlin, 133 Wn.2d 541, 947 P.24 700 (1997). As previously noted, this jury instruction is a
‘_ corrécf statement of the law. Furtherrnore, tﬁe tﬁal court was not required to hold ja.CIR 3.5
hearing before trial, as the voluntariness of Robinson’s statements was.nevei: questioned.

H,  UNLAWFUL SEARCH AND SEIZURE | | |

Robmson argues that Doughty performed an unlawful search of the vehicle in wbich he was

a passenger. A warrantless search is not invalid under the Fourth Amendmcnt if it is made
incident to a lawful anrest State v. White, 129 Wn 2d 105, 112, 915 P.2d 1099 (1996). In this
. case, Doughty munedlately arrested ‘Stith for reckless dmvmg ‘Therefore, his search of the
‘vehicle’s passenger compartment was tnade’ mcldent to arrest and is therefore valid. The officers

conducted the subsequent search of the vehicle’s trunk under a valid scarch warrant.
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', CUMULATIVE ERROR
Fmally, Robmson argues that “the combined effect of the trial comt errors requues reversal »
SAG at 37 The cumulauve ervor doctrine applies when several errors ocourred at the wrial court
level, but none alone warrants reversal. Smte v, Hodges, 118 Wn. App. 668 673 77 P.3d 375
(2003). Instcad, the docmne is implicated when the combined errors effectively denied the
defendant a fair tial. Hodges, 118 Wn. App. at 673-74. : The defendant be‘érs the burden of
© proving an accumulation of error of sufficient magnitude that retrial is necessary. In re Pers,
-Rgstraint of Lord, 123 Wn.2di 296, 332, 868 P.2d 835, clarified, 123 Wn.2d 737, 870 P.2d 964,
cert. denied, 513 U.S. 849 (1994). Robinson has failed to meet this burden.
We reverse Robinson’s unlawful possessmn of methamphetamme while armed with a
firearm convmuon and remand for resentencing, and we afﬁ:m his remaining convmnons
A majority of the panel having determmed that thls oplmon wﬂl ‘not be printed in the

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

so ordered. . .
6 /ol /46 8
Penoyar@zt J. 7 ’
I concut:
I‘Eughton, J: o
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QUINN-BRINTNALL, J. (dissenting in part, doncurring in part) w ,I agree with the
majority’ on the remaining issues but respectfully dissent from the maj'ority’s concluéién'that
msufﬁclcnt evidence supports Michael Robinson’s con\ncuon for mﬂawﬁﬂ possession ' of
methamphctamne while armed w1th a ﬁrcarm In wiy opinion, sufﬁclent evidence supports the
Jury s fmdmg that Robinson was an accomplme to that crime.

In reviewing the sufﬁclency of ewdenoe we must view all ev1dence in thc hght most
favoiable to the State and dctcrmine whether any rational trier of fact could have found guilt
beyond a teasonable doubt. State 12 Green 94 Wa, 2d 216, 220-22 616 P.2d 628 (1980).
Cred1b111ty issues are solely reserved for the trier of fact who has an opportumty to obserVe the

1tnesses as they testify and is in the best posmon to evaluate the rel1ab1hty of the testlmony
State v. Camarzllo 115 Wn.2d 60, 71, 794 P.24 850 (1990). |

A person commits unlawful possessmn of a controlled substance if he or she (1)
posscsses (2) a. controlled substance (3) without a valid prescription. RCW 69. 50.4013(1).
Methamphetamine is & controlled substancc and there was no ewdence hat a dootor prcscnbed
methamphetamme to Robinson. RCW 69, 50 401(2)(b) Thus the only question was possessmn o
" and possesswn need not be excluswe State V. Summers 107 Wn. App. 373, 384, 28 P. 3d 780
43 P.3d 526 (2001). A person is lcgauy accountable for the conduct of another person ifhe is an
‘ accomphce of another person in the crime’s comm1ss1on. RCW 9A.08. 020(2)(c) A person isan
aocomphcc if “[w]lth knowledge that it will promote or facilitate the commission of the cnme,
he (1) sohc1ts, commands, encourages, or requests such other person to'commit it; or (i) axds or
agrees to aid such other person in plann;ng or committing it.” RCW 9A.08.020(3)(a). Applying

the law to the record here reveals that sufficient evidence supports the jury’s verdict finding

A5
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Robinson, as Daniel Smith’s accomplice, guilty of pos_session of methamphetamine while armed
v;zith a ﬁxveann

At trial, Robmson asserted an alibi defcnse to the burglary charge But taken in a light
_most favorable to the jury’s verdict, the rccord shows that Robinson admitted to Detective Doug
Clévenger that vhe had been with Smith for a couple of days and was with him during the
burgléry, The burglary had occurred the day before the two wére apﬁreﬁended try"mg to elude
the police. During Clcvengér’s interview, quinson' listed the items the two had taken during the
burglary, admitted handling the’ gun, said he knew where the stolen safe was located, and offered
to belp Clevenger recover the safe. ‘When Clevenger told Robinson that a drug dog was going to
be used to search the car in which Smith and Robinson had been riding, Robinson told Clevenger
| that Smith was “a cook,” or methamphetamne manufacturer. Robinson also said that Smith had
~ expressed concern about the methamphetamine lab in the car’s trunk when Trooper Tony

Doughty pulled them over. |

| Detective Clévengér thought that R'obinsdn was under the infiuenoe of methamphctamine
when he was arrested and a search of the car’s interior revealed a pair of pants that contained a
cellular phone and & glass memamphetamme pipe. Police found 2 fully loaded gun wrapped ina
towel inside a cell phonc box, Robinson admitted the pants belonged to him and that he had
smoked méthamphctamine and; matijuana with Smith on the day they were arrested.

The majbrity asserts that_ the ‘evidence is insufficient to prove that Robinson

constriictively or actually possessed the methamphetamine lab located in the trunk of Smith’s
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car. But posséssion need not be exolusivew and the State did not hav.e to ptove that Robinson
possessed the methamphetammc Iab, only that he was an accomplice of someone who possessed
1t Here, the evidence showed that Smith and. Robinson committed burglary and theft together,
each had a loaded handgun in the car behind the seat in which they were sitting, had been riding
in the vehicle which contained a methamphetamine lab in the trunk, and had smoked
» metham hetamine and marijuana together on the day they were arrested. Vlewmg this evidence

and reasonable inferences from it in the light most favorable to the jury’s verdict, as we must, "

would hold that the evidence is sufficient as a matter of law to support the jury's finding that

Robinson knowingly encouraged, if not requested, Smith tb possess (and manufacture)
nethamphetamine so that they could continue smoking methamphetamine and marijuana

together. Accordingly, [ would affirm the jury verdicts on all counts.

10 Syummers, 107 Wn. App. at 384.

M Green, 94 Wn.2d at 220-22.
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